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III.
1.

ARGUMENT

THE TRIAL COURT IMPROPERLY DENIED SUSAN'S
MOTION FOR TEMPORARY ALIMONY

In his brief, David argues that the trial court's dismissal of
Susan's motion for temporary alimony is not properly before the
court for the following reasons:
1.

Susan failed to appeal the denial of her motion for

temporary alimony as a "final order".
2.

Susan failed to comply with the provisions of Rule 5 of

the Utah Rules of Appellate Procedure concerning Interlocutory
Appeals.
For

the

following

reasons, David's

arguments

cannot be

sustained:
A.

THE TRIAL COURT'S ORDER WHICH DENIED
SUSAN'S MOTION FOR TEMPORARY ALIMONY
WAS NOT A FINAL ORDER

In Utah, a temporary order is not a final order for purposes
of appeal.

In the case of State of Utah, in the interest of

T.D.C., a person under 18 years of aaer 748 P. 2d 201 (Utah App.
1988), the Utah Supreme Court refused to consider an appeal of an
order of temporary confinement in a juvenile court matter.

The

court stated "an appellant may only appeal from a final order from
the

juvenile court.

The

finality

of

an order

in

juvenile

proceedings is determined in a manner similar to judgments and
orders in other matters. A final, appealable order

1

is one that ends the current juvenile proceedingsr leaving no
question open for further judicial action, (emphasis added) Id, at
p. 202.

In addition, the court stated that:
[T]he order for T.D.C.'s temporary confinement
in a youth facility for the purpose of
observation and assessment prior to a final
disposition does not purport to finally
dispose of all issues, the rights of T.D.C,
and/or his mother as parental custodian. Nor
does the general concept of the continuing
jurisdiction of the juvenile court somehow
transform this interlocutory ruling into a
final order. Id, at p. 202.

Based on this analysis, the Utah Supreme Court dismissed the
appeal for lack of jurisdiction and remanded the matter to the
juvenile court for further proceedings.
The case of Salt Lake City Court vs. LaytonP 600 P. 2d 538
(Utah 1979), is similar.

In this case, Salt Lake City brought a

suit for injunction and damages. The trial court ruled in favor of
the City on its request for an injunction but reserved the issue of
damages.

In dismissing Layton's appeal of the injunction ruling,

the Utah Supreme Court stated:
As a general rule an appeal may be taken to
this court only from a final order or
judgment. See Rule 72A, Utah Rules of Civil
Procedure; Kennedy v. New Era Industriesr Inc.
et al., supra; Van Wagenen vs. Walker, et al.
597 P.2d 1327 (Utah 1979).
A judgment is
final when it ends the controversy between the
parties litigant.
Kennedy vs. New Era
Industriesr Inc. et al., supra. In J.B. and
R.E. Walker vs. Thavne. 17 Ut.2d 120, 405 P.2d
342 (Utah 1965), this court held that a
judgment which disposes of fewer than all of
the causes of action alleged
by the
Plaintiff's complaint is not a final judgment
from which an appeal may be taken. In the
instant case, the order entered by the trial
clerk clearly was not a final order.
The
2

claims with respect to unjust enrichment and
trespass remain alive. Id. at pp. 539-40.
The

case

of

All

Weather

Insulation.

Inc.

vs.

Amiron

Development Corp.. 702 P.2d 116 (Utah 1985) presents a similar
ruling.

In this case the Utah Supreme Court stated that "parties

to a suit generally are entitled to only one appeal as a matter of
right, regardless of the number of parties or issues presented for
disposition.

An appeal can only be taken from the entry of a

judgment that finally concludes the action." Id. at pp. 1177,1178.
In the present case, the trial court's dismissal of Susan's
Motion for Temporary Support did not resolve all of the issues
between the parties.

Susan's Petition for Modification still

remained at issue. Accordingly, Susan was under no obligation to
file an appeal at the time her motion was filed, and did not,
therefore, violate any of the Utah Rules of Appellate Procedure.
B.

SUSAN WAS NOT REQUIRED TO FILE AN
INTERLOCUTORY APPEAL

Rule 5 of the Utah Rules of Appellate Procedure provides
that "an appeal from an interlocutory order may be sought by any
party

filing

a petition

interlocutory order

...."

for permission
Subsection

to

appeal

from

the

(e) of Rule 5 further

provides that "an appeal from an interlocutory order may be granted
only if it appears that the order involves substantial rights and
may materially effect the final decision or that a determination of
the correctness of the order before final judgment will better
serve the administration and interests of justice."

3

As set forth in Rule 5, a party is not required to file an
interlocutory appeal to preserve an issue for review. The Rule
states that an appeal may be filed and that such a review will only
be granted in specific situations.
In the instant case, Susan properly deferred review of the
trial court's decision until the time it ruled on her petition to
modify. There is nothing in the Rules of Appellate Procedure which
requires her to do otherwise.
2. THE TRIAL COURT ABUSED ITS DISCRETION
The second major argument in David's brief is that concerning
the trial court's wide discretion in divorce matters.

Although

Susan agrees that the trial court does, in fact, have wide
discretion in determining such cases, the facts in this case
clearly show that the courts discretion was abused.

Consider the

following:
1.

Judge Young, in his ruling, found that there had been a

"change in circumstance just simply by the fact of unemployment and
in re-employment and those kinds of events occurring in Ms. Well's
life." (Transcript p. 60).
2.

Although Judge Young, in his findings, found that "both

parties are uniquely able to earn substantial amounts of money to
meet their needs and obligations", (transcript pp. 60, 61), the
fact remained that Susan had been unemployed for approximately 8
months.

During this time, she fell $6,000.00 in arrears in her

home mortgage, suffered a repossession of her car with a resulting
deficiency of $3600.00, incurred additional debts and obligations,
4

and depleted her savings and reserves.

The fact that Susan

obtained employment one month prior to trial did not change her
dire financial situation.
3. At the time of trial, David was earning $67,200 per year,
over twice that of Susan's salary.
4.

The parties were married for 16 years and had three

children born to them as issue of the marriage.

Susan was the

primary caretaker of the children and spent a significant amount of
her married life raising the children. During the same time, David
was able to develop and further his career and increase his earning
capacity.
5.

Susan's

employment

history

shows

great

drive

and

persistence on her behalf but a struggle to remain employed because
of her low seniority and David's refusal to assist in caring for
the children while Susan was forced to travel.

Conversely, David

has remained at the same job for a significant period of time and
had not been faced with the additional full time job of caring for
the children, as has Susan.
6. Susan has never been able to catch up to David in terms of
job stability and earning capacity.

Even though the divorce

happened long ago, Susan has and will continue to have a much
smaller earning capacity than David.
7.

In the Divorce Decree, the court awarded Susan alimony in

the amount of $1.00 per year, presumably to assist her in times of
need.

If this provision cannot be used after eight months of

unemployment, the provision is meaningless.
5

After considering all of the above factors, it is hard to
understand the trial court's ruling. An analysis of the respective
incomes of the parties, Susan's needs, and David's ability to pay,
as required by Utah case law, clearly supports Susan's position.
The requisite "substantial change in circumstances", as required
for a modification, is also present. Most importantly, the "$1.00
per year" alimony clause was designed to give relief in precisely
this kind of circumstance.

The fact that Susan was denied relief

on her Motion for Temporary Alimony, and thereafter, on her
Petition to Modify, makes one wonder what kind of suffering is
necessary before a "$1 per year" alimony clause can
IV.

be utilized.

CONCLUSION

For the above stated reasons, the orders of the trial court
which dismissed Susan's Motion for Temporary Alimony and Petition
for Modification should be reversed and the matter remanded to the
trial court for an award of alimony and attorney fees commensurate
with Susan's needs.
Dated and signed this

(U*

day of February, 1993.

rfkfoES B. HANKS
'^Attorney for Susan Wells
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V. ADDENDUM
Rule 3 of the Utah Rules of Appellate Procedure,
Rule 4 of the Utah Rules of Appellate Procedure,
Rule 5 of the Utah Rules of Appellate Procedure.
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UTAH RULES OF APPELLATE
PROCEDURE

43. Certification by the Court of Appeals to the Supreme Court.
44. Transfer of improperly pursued appeals.

TITLE I. APPLICABILITY OF RULES

TITLE VII. JURISDICTION ON WRIT OF CERTIORARI
TO COURT OF APPEALS

RULE

1. Scope of rules.
2. Suspension of rules.
TITLE II. APPEALS FROM JUDGMENTS AND ORDERS
OF TRIAL COURTS

3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.

Appeal as of right: how taken.
Appeal as of right: when taken.
Discretionary appeals from interlocutory orders.
Bond for costs on appeal.
Security: Proceedings against sureties.
Stay or injunction pending appeal.
Docketing statement.
Motion for summary disposition.
The record on appeal.
Transmission of the record.
Notice of filing by clerk of appellate court.

TITLE III. REVIEW AND ENFORCEMENT OF ORDERS
OF ADMINISTRATIVE AGENCIES, COMMISSIONS,
AND COMMITTEES

14. Review of administrative orders: how obtained;
intervention.
15. The record on review.
16. Filing of the record.
17. Stay pending review.
18. Applicability of other rules to review.
TITLE IV. EXTRAORDINARY WRITS; HABEAS CORPUS

19. Extraordinary writs.
20. Habeas corpus proceedings.
TITLE V. GENERAL PROVISIONS

21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.

Filing and service.
Computation and enlargement of time.
Motions.
Briefs.
Brief of an amicus curiae or guardian ad litem.
Filing and service of briefs.
Form of briefs.
Prehearing conference.
Oral argument.
Decision of the court: dismissal; notice of decision.
Expedited appeals decided after oral argument
without written opinion.
Interest on judgment.
Damages for delay or frivolous appeal; recovery
of attorney's fees.
Award of costs.
Petition for rehearing.
Issuance of remittitur.
Suggestion of mootness; voluntary dismissal.
Substitution of parties.
Duties of the clerk.
Attorney's or party's certificate: sanctions and
discipline.

45. Review of judgments, orders, and decrees of Court
of Appeals.
46. Considerations governing review of certiorari.
47. Certification and transmission of record; filing;
parties.
48. Time for petitioning.
49. Petition for writ of certiorari.
50. Brief in opposition; reply brief; brief of amicus
curiae.
51. Disposition of petition for writ of certiorari.
FORMS

TITLE I. APPLICABILITY OF RULES.
Rule 1. Scope of rules.
(a) Applicability of rules. These rules govern the
procedure before the Supreme Court and the Court of
Appeals of Utah in all cases. Applicability of these
rules to the review of decisions or orders of administrative agencies is governed by Rule 18. When these
rules provide for a motion or application to be made
in a district, juvenile, or circuit court or an administrative agency, commission, or board, the procedure
for making such motion or application shall be governed by the Utah Rules of Civil Procedure, Utah
Rules of Criminal Procedure, and the rules of practice
of the trial court, administrative agency, commission,
or board.
(b) Reference to "court." Except as provided in
Rule 43. when these rules refer to a decision or action
by the court, the reference shall include a panel of the
court. The term "trial court" means the court or tribunal from which the appeal is taken. The term "appellate court" means the court to which the appeal is
taken.
(c) Procedure established by statute. If a procedure is provided by state statute as to the appeal or
review of an order of an administrative agency, commission, board, or officer of the state which is inconsistent with one or more of these rules, the statute
shall govern. In other respects, these rules shall apply to such appeals or reviews.
(d) Rules not to affect jurisdiction. These rules
shall not be construed to extend or limit the jurisdiction of the Supreme Court or Court of Appeals as
established by law.
(e) Title. These rules shall be known as the Utah
Rules of Appellate Procedure and abbreviated Utah
R. App. P.
Rule 2. Suspension of rules.
In the interest of expediting a decision, the appellate court, on its own motion or for extraordinary
cause shown, may, except as to the provisions of
Rules 4(a), 4(b), 4(e), 5(a), and 48, suspend the requirements or provisions of any of these rules in a
particular case and may order proceedings in that
case in accordance with its direction.

TITLE VI. CERTIFICATION AND TRANSFER
BETWEEN COURTS

41. Certification of questions of law by United States
courts.
42. Transfer of case from Supreme Court to Court of
Appeals.

TITLE II. APPEALS FROM JUDGMENTS
AND ORDERS OF TRIAL COURTS.
Rule 3. Appeal as of right: how taken.
(a) Filing appeal from final orders and judgments. An appeal may be taken from a district, juve-

546
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nile, or circuit court to the appellate court with jurisdiction over the appeal from all final orders and judgments, except as otherwise provided by law, by filing
a notice of appeal with the clerk of the trial court
within the time allowed by Rule 4. Failure of an appellant to take any step other than the timely filing
of a notice of appeal does not affect the validity of the
appeal, but is ground only for such action as the appellate court deems appropriate, which may include
dismissal of the appeal or other sanctions short of
dismissal, as well as the award of attorney fees.
(b) Joint or consolidated appeals. If two or more
parties are entitled to appeal from a judgment or order and their interests are such as to make joinder
practicable, they may file a joint notice of appeal or
may join in an appeal of another party after filing
separate timely notices of appeal. Joint appeals may
proceed as a single appeal with a single appellant.
Individual appeals may be consolidated by order of
the appellate court upon its own motion or upon motion of a party, or by stipulation of the parties to the
separate appeals.
(c) Designation of parties. The party taking the
appeal shall be known as the appellant and the adverse party as the appellee. The title of the action or
proceeding shall not be changed in consequence of the
appeal, except where otherwise directed by the appellate court. In original proceedings in the appellate
court, the party making the original application shall
be known as the petitioner and any other party as the
respondent.
(d) Content of notice of appeal. The notice of appeal shall specify the party or parties taking the appeal; shall designate the judgment or order, or part
thereof, appealed from; shall designate the court from
which the appeal is taken; and shall designate the
court to which the appeal is taken.
(e) Service of notice of appeal. The party taking
the appeal shall give notice of the filing of a notice of
appeal by serving personally or mailing a copy
thereof to counsel of record of each party to the judgment or order; or, if the party is not represented by
counsel, then on the party at the party's last known
address.
(f) Filing and docketing fees in civil appeals.
At the time of filing any notice of separate, joint, or
cross appeal in a civil case, the party taking the appeal shall pay to the clerk of the trial court such filing
fees as are established by law, and also the fee for
docketing the appeal in the appellate court. The clerk
of the trial court shall not accept a notice of appeal
unless the filing and docketing fees are paid.
(g) Docketing of appeal. Upon the filing of the
notice of appeal and payment of the required fees, the
clerk of the trial court shall immediately transmit
one copy of the notice of appeal, showing the date of
its filing, together with the docketing fee, to the clerk
of the appellate court. Upon receipt of the copy of the
notice of appeal and the docketing fee, the clerk of the
appellate court shall enter the appeal upon the
docket. An appeal shall be docketed under the title
given to the action in the trial court, with the appellant identified as such, but if the title does not contain the name of the appellant, such name shall be
added to the title.
Rule 4. Appeal as of right: when taken.
(a) Appeal from final judgment and order. In a
case in which an appeal is permitted as a matter of
right from the trial court to the appellate court, the
notice of appeal required by Rule 3 shall be filed with
the clerk of the trial court within 30 days after the

Rule 5

date of entry of the judgment or order appealed from.
However, when a judgment or order is entered in a
statutory forcible entry or unlawful detainer action,
the notice of appeal required by Rule 3 shall be filed
with the clerk of the trial court within 10 days after
the date of entry of the judgment or order appealed
from.
(b) Motions post judgment or order. If a timely
motion under the Utah Rules of Civil Procedure is
filed in the trial court by any party (1) for judgment
under Rule 50(b); (2) under Rule 52(b) to amend or
make additional findings of fact, whether or not an
alteration of the judgment would be required if the
motion is granted; (3) under Rule 59 to alter or
amend the judgment; or (4) under Rule 59 for a new
trial, the time for appeal for all parties shall run from
the entry of the order denying a new trial or granting
or denying any other such motion. Similarly, if a
timely motion under the Utah Rules of Criminal Procedure is filed in the trial court by any party (1) under Rule 24 for a new trial; or (2) under Rule 26 for an
order, after judgment, affecting the substantial rights
of a defendant, the time for appeal for all parties shall
run from the entry of the order denying a new trial or
granting or denying any other such motion. A notice
of appeal filed before the disposition of any of the
above motions shall have no effect. A new notice of
appeal must be filed within the prescribed time measured from the entry of the order of the trial court
disposing of the motion as provided above.
(o Filing prior to entry of judgment or order.
Except as provided in paragraph (b) of this rule, a
notice of appeal filed after the announcement of a
decision, judgment, or order but before the entry of
the judgment or order of the trial court shall be
treated as filed after such entry and on the day
thereof.
(d) Additional or cross-appeal. If a timely notice
of appeal is filed by a party, any other party may file
a notice of appeal within 14 days after the date on
which the first notice of appeal was filed, or within
the time otherwise prescribed by paragraph (a) of this
rule, whichever period last expires.
(e) Extension of time to appeal. The trial court,
upon a showing of excusable neglect or good cause,
may extend the time for filing a notice of appeal upon
motion filed not later than 30 days after the expiration of the time prescribed by paragraph (a) of this
rule. A motion filed before expiration of the prescribed time may be ex parte unless the trial court
otherwise requires. Notice of a motion filed after expiration of the prescribed time shall be given to the
other parties in accordance with the rules of practice
of the trial court. No extension shall exceed 30 days
past the prescribed time or 10 days from the date of
entry of the order granting the motion, whichever
occurs later.
Rule 5. Discretionary appeals from interlocutory orders.
(a) Petition for permission to appeal. An appeal
from an interlocutory order may be sought by any
party by filing a petition for permission to appeal
from the interlocutory order with the clerk of the appellate court with jurisdiction over the case within 20
days after the entry of the order of the trial court,
with proof of service on all other parties to the action.
ib; Fees and copies of petition. The petitioner
shall file with the Clerk of the Supreme Court an
original and seven copies of the petition, or, with the
Clerk of the Court of Appeals, an original and four
copies, together with the fee for filing a notice of ap-
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peal in the trial court and the docketing fee in the
appellate court. If an order is issued authorizing the
appeal, the clerk of the appellate court shall immediately give notice of the order by mail to the respective
parties and shall transmit a certified copy of the order, together with a copy of the petition and filing fee,
to the trial court where the petition and order shall
be filed in lieu of a notice of appeal. If the petition is
denied, the filing fee shall be refunded.
(c) Content of petition. The petition shall contain:
(1) A statement of the facts necessary to an
understanding of the controlling question of law
determined by the order sought to be reviewed;
(2) A statement of the question of law and a
demonstration that the question was properly
raised before the trial court and ruled upon;
(3) A statement of the reasons why an immediate interlocutory appeal should be permitted; and
(4) A statement of the reason why the appeal
may materially advance the termination of the
litigation.
(5) The petition shall include a copy of the order of the trial court from which an appeal is
sought and any related findings of fact, conclusions of law and opinion.
(d) Answer. Within 10 days after service of the
petition, any other party may file an answer in opposition or concurrence. An original and seven copies of
the answer shall be filed in the Supreme Court. An
original and four copies shall be filed in the Court of
Appeals. The petition and any answer shall be submitted without ora\ argument un\ess otherwise ordered.
(e) Grant of permission. An appeal from an interlocutory order may be granted only if it appears that
the order involves substantial rights and may materially affect the final decision or that a determination
of the correctness of the order before final judgment
will better serve the administration and interests of
justice. The order permitting the appeal may set forth
the particular issue or point of law which will be considered and may be on such terms, including the filing of a bond for costs and damages, as the appellate
court may determine. If the petition is granted, the
appeal shall be deemed to have been docketed by the
granting of the petition, and all proceedings subsequent to the granting of the petition shall be as, and
within the time required, for appeals from final judgments.

Rule 7. Security: Proceedings against sureties.
Whenever these rules require or permit the giving
of security by a party, and security is given in the
form of a bond or stipulation or other undertaking
with one or more sureties, each surety must consent
therein to the exercise of personal jurisdiction by the
trial court and must irrevocably appoint the clerk of
that court as an agent upon whom any papers affecting liability on the bond or undertaking may be
served. The sureties' liability may be enforced on motion without the necessity of an independent action.
The motion and such notice of the motion as the trial
court prescribes may be served on the clerk of the
trial court, who shall forthwith mail copies to the
sureties if their addresses are known.

Rule 6. Bond for costs on appeal.
Except in a criminal case, at the time of filing the
notice of appeal, the appellant shall file with the notice a bond for costs on appeal, unless the bond is
waived in writing by the adverse party, or unless an
affidavit as provided for in Section 21-7-3, Utah Code
Ann. 1953 as amended, is filed. The bond shall be in
the sum of at least $300.00 or such greater amount as
the trial court may order on motion of the appellee to
ensure payment of costs on appeal. No separate bond
for costs on appeal is required when a supersedeas
bond is filed. The bond on appeal shall be with sufficient sureties and shall be conditioned to secure payment of costs if the appeal is dismissed or the judgment affirmed, or of such costs as the appellate court
may award if the judgment is modified. The adverse
party may except to the sufficiency of the sureties in
accordance with the provisions of Rule 62(i), Utah
Rules of Civil Procedure.

Rule 9. Docketing statement.
(a) Time for filing. Within 21 days after a notice
of appeal, cross-appeal, or a petition for review is
filed, the appellant, cross-appellant, or petitioner
shall file a docketing statement with the clerk of the
appellate court. An original and seven copies of the
docketing statement s>n«Ai te ftted in tira Swpreira
Court. An original and four copies shall be filed in the
Court of Appeals.
(b) Purpose of docketing statement. The docketing statement is not a brief and should not contain
arguments or procedural motions. It is used by the
appellate court in assigning cases to the Supreme
Court or to the Court of Appeals when both have jurisdiction, in making certifications to the Supreme
Court, in classifying cases for determining the priority to be accorded them, in making summary dispositions when appropriate, and in making calendar assignments.

Rule 8. Stay or injunction pending appeal.
(a) Stay must ordinarily be sought in the first
instance in trial court; motion for stay in appellate court. Application for a stay of the judgment or
order of a trial court pending appeal, or disposition of
a petition under Rule 5, or for approval of a supersedeas bond, or for an order suspending, modifying, restoring, or granting an injunction during the pendency of an appeal must ordinarily be made in the
first instance in the trial court. A motion for such
relief may be made to the appellate court, but the
motion shall show that application to the trial court
for the relief sought is not practicable, or that the
trial court has denied an application, or has failed to
afford the relief which the applicant requested, with
the reasons given by the trial court for its action. The
motion shall also show the reasons for the relief requested and the facts relied upon, and if the facts are
subject to dispute, the motion shall be supported by
affidavits or other sworn statements or copies thereof.
With the motion shall be filed such parts of the record
as are relevant. Reasonable notice of the motion shall
be given to all parties. The motion shall be filed with
the clerk and normally will be considered by the
court, but in exceptional cases where such procedure
would be impracticable due to the requirements of
time, the application may be considered by a single
justice or judge of the court.
(b) Stay may be conditioned upon giving of
bond. Relief available in the appellate court under
this rule may be conditioned upon the filing of a bond
or other appropriate security in the trial court.
(c) Stays in criminal cases. Stays in criminal
cases pending appeal are governed by Rule 27,
U.R.Crim.P.

